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Before the Competition Commission of India
Reference No. 01/2011

14-03-201l
Reterring Authority:

Maharashtra Electricity Regulatory Commission

OPINION
UNDER SECTION 21 OF THE COMPETITION ACT, 2002

The Maharashtra Electricity Regulatory Commission (“MERC”) has filed a
Reference under the proviso to sub section (1) of Section 21 of the Competition
Act, 2002 on February 1, 2011 seeking opinion of the Competition Commission of
India (“the Commission”) on a set of issues that arose before the MERC during
the course of proceedings in Case No. 13 of 2010, which in view of the MERC may
prima facie be in contravention of the provisions of the Competition Act, 2002.

The aforementioned Case No. 13, 2010 was initiated by the MERC pursuant to a
Memorandum issued by the Government of Maharashtra on May 7, 2010. The
MERC, vide the said Memorandum, was directed by the state government to take
suitable measures at the earliest in public interest in respect of the dispute

regarding supply of clectricity from Tata Power Company Limited to Reliance
Infrasfrueture Limited.
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1. FACTS OF THE REFERENCE

1.1 The "MERC" is a State Commission established by the State Government of
Maharashtra under Section 17 of the Electricity Regulatory Commissions Act
1998, and functioning as such before the date of coming into force of the
Electricity Act, 2003 (“EA 2003”) and as such is the State Commission for the
purposes of the EA 2003 in terms of Section 82 thereof. The MERC exercises

functions and powers as a regulator in the State of Maharashtra with regard to
Electricity.

1.2 in the Reference filed on February 1, 2011, the MERC has delineated the
proposed decisions with respect to the identified issues, in accordance with the
requirements of Section 21 of the Competition Act, 2002. The issues and the
decisions proposed by the MERC in the Reference are presented below:

a) Whether the following decision is contrary to the Competition Act, 2002 for
determining the relevant market for Generation Business?

“.as per the criterig laid down for the identification of the relevant
geographic market, the market for Generation Business is the entire
country, since the conditions of competition for supply of goods or
demand of goods is distinctly homogenous throughout the country, and
considering the absence of any regulatory trade barriers.*

b) Whether the following decision is contrary to the Competition Act, 2002 for
determining the relevant market for Distribution Business?
Pl T“.T\
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goods or demand of goods is distinctly homogenous and can be

distinguished from the conditions prevailing in the neighboring areas,

considering the reguiatory trade barriers and specific licence conditions.”

¢) Whether the toliowing decision is contrary to the Competition Act, 2002 for

determining whether TPC or Rinfra can be said to be a dominant position in the

Generation Business?

“it is obvious that neither TPC nor Rinfra can be said to have g dominant

posttion in the Generation Business in the relevant market.”

d) Whether the following decision is contrary to the Competition Act, 2002 for

determining whether TPC or Rinfra can be said to be a durminant position in the

Distribution Business?

“Inn terms of consumer reach and connectivity, Rinfra could be
a dominant position

soid to be in
» And “On the porameter of power purchase cost,

TPC has access to sufficient quantity of own generation at the present

moment, and the cverage cost of power procurernent of TPC is lower than

that of Rinfra. Also, on the parameter of tariff, TPC could be said to be in

a dorminant pusition in the relevant market for the Distribution Business. "

The facts of the case as stated in the Reference are that the Mumbai region of

the Maharashtra state has four distribution licensees to distribute electricity

within the arcas specified in their respective licences. The li

censees are: a)
Brihan Mumbai

Electricity Supply and Transport Undertaking (“BEST"), b}

Reliance Infrastructure Ltd. (Distribution business),("Rinfra—D"), ¢} The Tate

»), and d} Maharashtra State

Clektricity Distributioy Co ). Ld. {"MSEDCL")
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